ATTORNEY GENERAL’ S OPEN RECORDS AND MEETI NGS OPI NI ON
NO. 97-0O 01

DATE | SSUED: Novenber 10, 1997

| SSUED TO Burl ei gh County Sheriff Bob Harvey
Burl ei gh County States Attorney Patricia Burke

CITIZEN S REQUEST FOR OPI NI ON

On Cctober 17, 1997, this office received a request for an opinion
under N.D.C.C. 8 44-04-21.1 from Ti m Fought based on the refusal of
Burl eigh County Deputy Sheriff Jerry Witzke and Burleigh County
State’s Attorney Patricia Burke on the afternoon of OCctober 16,
1997 to allow the Bismarck Tribune access to public records which
woul d identify three persons injured in an accident. The opinion
request stated that neither Witzke nor Burke would cite a | aw that
exenpts the records of the accident from the requirenment that the
records be open. The records were released on the norning of
Oct ober 17, 1997.

FACTS PRESENTED

In a followup phone call to Janell Cole, the Bismarck Tribune
reporter who had tal ked with Deputy Witzke and Patricia Burke, Ms.
Col e stated she had called the Burleigh County Sheriff’'s office on
the afternoon of October 16th and was told she nmay be able to get
the nanmes of the accident victins later in the day. She called
back around 3:30 p.m and was told no report had been witten up
yet . She talked with Deputy Witzke and was told that although he
knew t he names of the occupants of the cars, he had been directed
by the Burleigh County State’s Attorney not to release any
i nformati on. Ms. Cole then called the state’'s attorney’s office
sonetinme after 3:30 p.m when Ms. Burke had left for a meeting and
left a request that Ms. Burke return her call.

Following receipt of the opinion request, this office contacted
Burleigh County State’'s Attorney Patricia Burke to confirm the
facts contained in the letter from M. Fought. According to Ms.
Burke, it was after 5:00 p.m on Cctober 17 when she reached Ms.
Col e from her hone tel ephone. The traffic accident had occurred
t hat norni ng. Ms. Burke did not have a copy of the accident
report, nor had she seen any report of the accident at that tine.
She had been infornmed by Burleigh County Sheriff Bob Harvey that
the sheriff’'s office was still investigating to determ ne whether
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any crimnal charges would be brought for reckless driving, a class
B m sdeneanor. Ms. Burke stated she told Ms. Cole that they were
still investigating to determne whether there would be any
crimnal charges; she did not have a copy of the North Dakota
Century Code at honme, and therefore would provide the statutory
cite for the exception from open records the next norning when she
was back in the office, if Ms. Cole would call her then. She did
not hear back from Ms. Cole. M. Burke informed this office that
she was relying on the exenption from open records for an active
crimnal investigation in not releasing the records identifying the
juveniles in the car on Thursday. The records were rel eased the
next norni ng.

In a telephone call to Deputy Wtzke following receipt of the
opi ni on request, Deputy Witzke stated that when he spoke with M.
Cole, neither the state crash report nor the accident report had
been written up. The only witten record he had containing the
names were his handwitten field notes. He did give Ms. Cole the
name of the adult involved in the accident. He stated that before
he spoke with any nedia representatives, he talked with Sheriff
Harvey, who checked with State’'s Attorney Burke. According to
Deputy Wit zke, his office was advised by Ms. Burke not to give out
the nanmes of the juveniles. It was alnmpst 7:00 p.m when he
conpl eted the reports.

| SSUES

1. Were there records identifying the occupants of the cars in
the office of the Burleigh County State’'s Attorney at the
time the records were requested from State’s Attorney Burke?

2. Were there records identifying the occupants of the car in
the possession of the Burleigh County Sheriff or his agents
at the tinme the records were requested from the sheriff’s
departnment ?

3. Was the identity of the occupants of the cars involved in the
acci dent subject to any exception to the open records | aw?

4. Was the Burleigh County State’s Attorney required to state a
specific citation to a statute containing an exenption, or
was identifying the exenption wthout giving the statutory
citation sufficient?
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5. If no exception to the open records law applied to the
requested records, did the release of the copies of the
acci dent reports the next norning conply wth the
statutoryrequirement to meke the records available to the
public within during reasonable office hours?

ANALYSES

| ssues One And Two:

Addressing the first two issues is inportant because a public
entity or its agent is not required or able to provide access to
records which it does not possess or which do not exist. The |aw
requi res open records, not open m nds. N.D.C.C. § 44-04-17.1.
Therefore, if Deputy Witzke or M. Burke had know edge of the
identity of the occupants of the cars, but no docunments which
revealed their identities, that official would not be required
under the open records law to reveal the identity of the occupants-
-al though either would be authorized to do so pursuant to N.D.C. C

8§ 44-04-18.10(3). Whet her such records existed or were in the
possession of the Burleigh County Sheriff’'s Departnment or the
Burleigh County State’s Attorney is a question of fact. Qpi ni ons

issued under N.D.C.C. §44-04-21.1 are to be based on the facts
given by the public entity. ND.C.C. § 44-04-21.1(1).

Deputy Wit zke had not begun filling out the accident report or the
state crash report at the tine he spoke with Ms. Cole. The only
“recording” he had of the names of the juveniles in the cars was
his handwitten field notes. The field notes of a vehicle accident
are not confidential, although it is possible the notes could
contain sone confidential or closed information. |[If that were the
case, Deputy Witzke would be required by ND.C.C. § 44-04-18.10 to
excise any information which was confidential or closed and
di scl ose the remai nder of the docunent.

Therefore, whether the sheriff’s department’s failure to allow M.
Col e access to Deputy Witzke's field notes containing the nanes of
the occupants of the cars constituted a violation of the open
records | aw depends on whether the nanes are exenpt or confidenti al
under the law. \Whether the nanmes of the juveniles involved in the
car accident are closed or confidential is covered below under
i ssue nunber three.
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Based on information received from Ms. Burke, she did not have any
record of the names of the juveniles involved in the accident at
the time she spoke with Ms. Cole on the afternoon of October 16.
Ms. Burke was not under any requirenment under the open records |aw
to identify the occupants of the cars over the tel ephone and coul d
not provide a copy of a record she did not have. Consequently, M.
Burke's refusal to personally identify the names of the juveniles
involved in the accident did not violate the |law requiring access
to public records during reasonable office hours.

| ssue Number Three:

The third issue is whether information concerning the identity of
the juvenile occupants of the cars, if such information existed in
a recorded form was subject to any exenption to the open records
I aw. During the 1997 legislative session, ND. C.C 8§ 12.1-35-03
was anmended to address the issue of nanmes of traffic accident
victinms and wi tnesses not being nade available imediately after an
acci dent . 1997 N.D. Sess. Laws ch. 138, § 3. NDCC 8§ 12.1-35-
03 prohibits the name or identifying biographical information of
any child victimor witness of a crine fromappearing in any public
record. The 1997 anendnent provided that this prohibition does not
apply to a “child victim or witness of a crimnal offense under
title 39 or equivalent ordinance” or to a child victimof a fire

N.D.C.C & 12.1-35-03(2); 1997 N D. Sess. Laws ch. 138, § 2.
Reckl ess driving and aggravated reckless driving are both crim nal
of fenses under NND.C.C. Title 39. N.D.C.C. 8 39-08-03. Therefore,
NDCC 8§ 12.1-35-03 does not exenpt the names of juveniles
involved in a notor vehicle accident.

The release of the nanes of the occupants of a notor vehicle
involved in an accident does not indicate whether any crimnal
investigation is being conducted. Further, the information is
known as a result of the investigation of the accident and apart
from any crimnal investigation which may also be taking place
Therefore, it is nmy opinion that there is no specific exenption for
the nanes of minors involved in traffic accidents unless the mnors
are seriously injured or dead. In that case, NND.C.C. 8§ 39-08-10.1
would apply and the names could not be released wuntil the
imredi ate famly was notified or 24 hours follow ng identification,
whi chever occurred first. Li kewi se, other than NND.C.C. 8§ 39-08-
10.1, there is no exenption for records of the nanes of adults
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involved in a notor vehicle accident. No claim has been nade in
this situation that any of the mnors were injured seriously enough
to invoke the provisions of NND.C.C. § 39-08-10. 1.

| ssue Nunber Four:

The fourth issue requires an exam nation of how specific the reason
for denial nust be under N.D.C.C. § 44-04-18(6). This subsection

states: “A denial of a request for records nmade under this section
must describe the legal authority for the denial and nust be in
witing if requested.” M. Cole did not request that the denial be
in witing. Therefore, the issue is only whether the |ega

authority given was sufficient, or whether volunteering to provide
the legal citation for the denial during normal office hours the
next day was sufficient. Unless defined in the statute, words in a
statute are to be given their ordinary neaning. N.D.C.C. § 1-02-
02. “Describe” neans to “give a verbal account of. . . to transmt
a nmental inmage or inpression with words”. The Anerican Heritage
Dictionary 385 (2d coll. ed. 1991).

In this case it appears that Ms. Burke did not directly deny access
to a public record during reasonable office hours. However, even
if a record identifying the occupants of the cars existed at the
time requested, the statute does not specifically require the
public entity to provide the legal citation to the state statute or

federal law or regulation which provides the basis for the
exenption. Therefore, it is mnmy opinion that providing a verbal
expl anation of the legal basis for denial is sufficient to conply
with the terms of ND CC 8§ 44-04-18(6). However, | would

encourage public entities to also provide the legal citation to the
state statute or federal |aw or regul ati on whenever possible.

| ssue Nunmber Five:

The final issue to be addressed is whether providing the records on
Oct ober 17, 1997, was sufficient to conply with the open records
request nmnmade on October 16. N.D.C.C. 8§ 44-04-18 requires that
records of a public entity be “open and accessible for inspection
during reasonable office hours”. This does not require that the
records or information in thembe available after office hours.
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Based on the information received from Ms. Burke, she did not have
any record containing the names of the juveniles and, therefore,
her releasing the nanes the next day when she had records
identifying themconplied with the requirenents of the open records
| aw.

According to the information received from Deputy Witzke, he did
have the names of the juveniles in his handwitten field notes at
the tinme he spoke to Ms. Cole on the afternoon of October 16.
Consequently, the nanmes should have been made available to anyone
requesting them either through making accessible the field notes
containing the nanmes or if acceptable to Ms. Cole, in lieu of
rel easing the field notes, the nanes could have been given over the
phone under N.D.C.C. 8 44-04-18.10(3). Since a record existed in
the Burleigh County Sheriff’'s Departnent at the tine M. Cole
requested the nanmes of the occupants of the cars, and the nanes
were not covered by any exception to the open records law, the |aw

required the nanes be released at that tine. As stated above
there has been no claim that any of the juveniles were injured
seriously enough to i nvoke t he provi si ons of N.D.C C

§ 39-08.1-10.1. \While the reasonabl eness of any delay is generally
a question of fact, wunder these circunstances, any delay was
unr easonabl e. Therefore, making the records available when the
offices opened the next norning was insufficient to neet the
requi rements of the statute.

CONCLUSI ON

Based upon the above analyses, it is my opinion that there was a
violation of the open records laws as a result of the failure of
the Burleigh County Sheriff’s Departnent to release the names of
the juveniles involved in the car accident when they were requested
from Deputy Witzke on the afternoon of October 16, 1997. The
sheriff’s departnment was acting on advice of the Burleigh County
State’s Attorney when it refused to release the names of the
juveniles. Although the advice is inconsistent with this opinion

at the time no Attorneys GCeneral opinion on the subject had been
i ssued and therefore, the Burleigh County Sheriff’s Departnment did
have a right to rely upon advice of its |egal advisor.

STEPS NEEDED TO REMEDY VI CLATI ON
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None. The violation was renedied to the extent possible when the
records were made avail abl e the next norning.

Hei di Heit kanp
ATTORNEY GENERAL

Assisted By: Beth Angus Baunstark
Assi stant Attorney Genera



